
COMMONWEALTH OF I(1ENTUCKY 

BEFORE THE 
I(F,NTTJCICY PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: 
PUBLIC SERVICE 
C OR4 MISS ! ON 

PETITlON OF TRACFONE WIREL,ESS, INC. 
FOR DESIGNATION AS AN EL,IGIBL,E 
TELECOMMIJNICATIONS CARRIER IN THE ) CASE NO. 2009-001 00 
COMMONWEALTH OF KENTUCKY FOR THE ) 
LIMITED PTJRPOSE OF OFFERING LIFELINE ) 

) 
) 

AND LINK IJP SERVICE TO QIJALJFIED 1 
HOlJ S EHOLDS ) 

PETITION FOR CONFIDENTIAL TREATMENT OF 
PROPRIETARY AND COMMERCIALLY SENSITIVE INFORMATION 

~ ~~ 

TracFoiie Wireless, hic. (“TracFoiie”), pursuant to ICRS 61.870 et seq., 807 KAR 

5:OOl , Section 7 aiid otlier applicable law, respectfully requests the Commission to grant 

coiifideiitiality to, aiid protect fi-oiii public disclosure, certain iiifoiiiiatioii provided in 

coiiipliaiice with the Coiiiiiiission’s September 23, 201 0 Order granting TracFoiie status 

as ai1 eligible telecoinmunicatioiis cai-rier for the purpose of offering Lifeline aiid Link- 

Up Service to qualified low-income households in  the Commonwealth of Kentucky. I n  

support of said petition, TracFoiie states as follows: 

1.  The Commission’s September 23, 201 0 Order requires TracFoiie to 

“submit a quarterly report to tlie Commission. . .sliowiiig tlie iiumber of customers who 

have been deactivated for not having any activity on their phone in a 60-day period, not 

passing aiiiiual verification, or voliiiitarily beiiig deactivated.” 

1 



2. On October 28, 201 1, TracFoiie filed its quarterly report covering the third 

quarter of 201 1 .  TracFoiie filed the iiiformatioii both in a redacted foi-niat and in an 

uiiredacted foniiat. In its letter accoinpaiiyiiig tlie filing, TracFoiie requested that tlie 

report be afforded confidential treatment in accordance with Kentucky law. The report 

included valuable commercial inforination, including the number of customers 

subscribing to TracFone's service who had been de-enrolled. The infoimatioii is 

coiifidential and proprietary and, if openly disclosed, would pennit an unfair coiii~nercial 

advantage to competitors of TracFone. 

3. In a letter dated December 21, 201 1, the Cominissioti denied the request 

for confidential treatment of tlie quarterly report 011 procedural grounds, stating: 

Tlie iiifoimation is described as tlie number of custoiners 
subscribing to service who have been de-enrolled; however, 
you did not file a Petition or Motion Requesting 
Coiifideiitial Treatment as is required by Coinmission 
procedures. Tlie Commission requires that a Motion or 
Petition requesting confidential treatment be filed on behalf 
of a utility stating witli specificity what you are requesting 
to be held confidential and stating the grounds by which 
you are basing your request. The Motion or Petition for 
Confidential Treatiiieiit would accoinpaiiy the confidential 
materials w~ien you file tlmn wit11 tlie Coinmission.' 

Tlie Commission thereafter invited TracFoiie to renew its request for coiifideiitial 

treatment by filing a suitable petition. 

4. I t  does not appear that the quarterly report filed on October 28, 201 I has 

been published on the Commission's website. Accordingly, TracFoiie respectfully 

requests the Coinmission to grant confidential treatment to tlie quarterly report originally 

' Letter from Jeff Deroueii to Stephen Athanson (Dec. 21, 201 1). A copy of the letter is attached hereto as 
Exhibit A. 
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filed on October 28, 201 1 for the reasons set foi-tli herein and as set forth in TracFone’s 

cover letter accompanying tlie original filing. 

5 .  The Kentucky Open Records Act exempts from public disclosure certain 

infoilnation, iiicluding proprietary infoilnation and/or sensitive commercial infomiation. 

Specifically, KRS 61.878( l)(c)( 1)  provides: 

The following public records are excluded fi-om tlie 
application of KRS 61 370  to 61.884 and shall be subject to 
inspection only upon order of a court of competent 
jurisdiction. . .records coiifidentially disclosed to an agency 
or required by an agency to be disclosed to it, generally 
recognized as confidential or proprietary, which if openly 
disclosed would permit an unfair commercial advantage to 
competitors of tlie entity that disclosed tlie records.. .. 

The Kentucky Supreme Court has construed this exemption from disclosure to 

include infoilnation which is proprietary and iiot otherwise publicly available. See 

Marina Maizageineiit Sei-vice, Iiic. 11. Conz. of Icy., Cabiizet,for Toi~risin, 906 S.W.2d 3 18, 

3 19 (Icy. 1995); Ho,y v. Kentucky Iiidclzistrial Revitalization Authority, 907 S.W.2d 

766, 768 (Icy. 1995). 

6. The information coiitaiiied in TracFone’s quarterly report is required to be 

disclosed to tlie Coiiiinissioii by virtue of conditions imposed in the Commission’s 

September 23, 201 0 Order. The information is iiot publicly available aiid identifies tlie 

iiuiiiber of custoiners who have been de-enrolled from subscriptions to TracFone’s 

service. The confidential and proprietary nature of this infomation has been previously 

acknowledged by the Coiiiiiiission: 

Based on a review of the infoilnation aiid pursuant to KRS 
61.878 and 807 KAR 5:001, Section 7, the Cornmission has 
determined that tlie infomiation requested to be held 
coiifideiitial is of a proprietary nature, which if publicly 
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disclosed would pennit an unfair coininercial advantage to 
Tracfone’s 

The infoilnation contained in tlie report satisfies tlie IGmtucky Open Records 

Act’s requirements for exemption and therefore it should be afforded confideiitial status. 

WHEREFORE, on tlie basis of tlie foregoing, TracFoiie respectfully requests that 

the Coiiiiiiissioii grant coiifideiitial treatment to, and protect from public disclosure, 

certain iiifoi-tnation filed herewith under seal as set forth herein. 

This 7“’ day of March, 20 12. 

Respectfully submitted, 

Mark David Goss 
Tom O’Brieii 
Frost Browii Todd L,LC 
250 West Main Street, Suite 2800 
Lexington, KY 40507-1 749 
(859) 23 1-0000 - Telephone 
(859) 231-001 1 - Facsimile 

CoLiiisel, fbi- Ti-ncFone PVii-eless, Iiic. 

’ L.etter f’rom Jeff Deroiieii to Stephen Athanson (Sept. 16, 201 1). A copy of the letter is attached hereto as 
Exhibit B. 
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CERTIFICATE OF SERVICE 

This is to cei-tify that a copy of the foregoing has been served by delivering same 
to the custody and care of the U.S. Postal Service, postage prepaid, addressed to the 
followiiig on this 7"' day of March 2012: 

Hon. Deiiiiis Howard 
Office of the Attorney General 
Utility Interveiltioil and Rate Division 
1024 Capital Center Drive 
Frankfort, Kent~icky 4060 1 

Mitchell F. Brecher 
Debra McGuii-e Mercer 
GREENBERG TRAURIG, LLP 
2 101 L Street, NW 
Suite 1000 
Washington, D, C. 2 003 7 

L.EXLibiary 0109989 0565S65 500035~1 
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Steven L.. Beshear 
Governor 

Leonard K. Peters 
Secretary 
Energy and Environment Cabinet 

David L. Armstrong 
Chairman 

James W. Gardner 
Vice Chairman 

Commonwealth of Kentucky 
Public Service Commission 

21 1 Sower Blvd. 
P O  Box615 

Frankfort, Kentucky 40602-061 5 
Telephone: (502) 564-3940 

Fax: (502) 564-3460 
psc.ky gov 

December 21, 201 1 

Tracfone Wireless, Inc. 
Attention: Stephen Athanson 
9700 NW 11 Avenue 
Miami, Florida 331 78 

Re: Tracfone Wireless, Inc. 
Letter Request for Confidential Treatment received 10/28/11 
PSC Reference - Case No. 2009-001 00 

Dear Mr. Athanson: 

The Public Service Commission has received your letter dated October 2’7, 2011 
wherein you have requested confidential protection on behalf of Pracfone Wireless, Inc. 
(“Tracfone”) to protect certain information filed with the Commission as confidential 
pursuant to Section 7 of 807 KAR 5:OOl and KRS 61.870. ’The information you seek ta 
have treated as confidential is identified as being contained in its Quarterly Activity 
Report for the 3rd Quarter of 2011. The information is described as the number of 
customers subscribing to service who have been de-enrolled; however, you did not file 
a Petition or Motion Requesting Confidential Treatment as is required by Commission 
procedures. The Commission requires that a Motion or Petition requesting confidential 
treatment be filed on behalf of a utility stating with specificity what you are requesting to 
be held confidential and stating the grounds by which you are basing your request. The 
Motion or Petition for Confidential Treatment would accompany the confidential 
materials when you file them with the Commission. 

The Commission has determined that your letter requesting confidential treatment was 
insufficient and therefore based upon procedural issues, your request for confidential 
treatment is hereby DENIED. 

The information denied confidentiality will be withheld from public inspection for 20 days 
from the date of this letter. If you disagree with the Commission’s decision, you may 

KentuckyUnbridledSpirit com 



Mr. Athanson 
December 21,201 1 
Page 2 

seek rehearing with the Commission within 20 days of the  date of this letter under  the 
provisions of K R S  278.400. 

kgJ 

cc: Parties of Record 



Steven L. Beshear 
Governor 

Leonard K. Peters 
Secreiary 
Energy and Eiivironment Cabinet 

Commonwealth of Kentucky 
Public Service Commission 

21 1 Sower Blvd. 
P.O. Box 615 

Frankfort, Kentucky 40602-0615 
Te1ephon.e: (502) 564.-3940 

Fax: (502) 564-3160 
psc.ky.gov 

September 16,201 I 

Tracfone Wireless, Inc. 
Attention: Stephen Athanson 
9700 NW 1 1 zt’’ Avenue 
Miami, Florida 33q78 

Re: Tracfone Wireless, Inc. 
Petition for Confidential Treatment received 7/29/1 I 
PSC Reference - Case No. 2009-00100 

David L. Armstrong 
Chairman 

James W. Gardner 
Vice Chairman 

Charles R, Borders 
Cornmissloner 

Dear Mr. Athanson: . 

The Public Service Commission has received your letter on July 29, 201 1 wherein you 
have requested confidential protection on behalf of Tracfone Wireless, Inc. (6‘Tracfone’’) 
ta protect certain information filed with the Commission as confidential pursuant to 
Section 7 of 807 KAR 5001 and KRS 61.870. The information you seek to have treated 
a s  cbnfidential is identified as  being contained in its Quarterly Activity Report for the 2”’ 
Quarter of 201 1, The information is described as the number of customers subscribing 
to service who have been de-enrolled. 

Your justification for having the Cornmission handle. this material as confidential is that 
the public disclosure of the  information would compromise ’ Tracfone’s competitive 
position in the industry, which would result in an unfair commercial advantage to 
Tracfone’s competitors. 

Based on a review of the information and pursuant to KRS 61.878 and 807 KAR 5:001, 
Section 7, the Cornrnission has defermined that the information requested to be- held 
confidential is of a proprietary nature, which if publicly disclosed w0ul.d permit an unfair 
commercial advantage to Tracfone’s competitors. Therefore, the information requested 
to be treated as confidential meets the criteria for confidential protection and will b e  
maintained as;a nonpublic part of the Commission’s file in this case. The procedure for 
wage of confidential materials during formal proceedings may be found at Section 7(8) 
of 807 KAR 5:OOl. 

KentuckyUnbridledSpirltxom 

I 

http://psc.ky.gov


Mr. Athanson 
September 16, 201 I 
Page 2 

, 

If the information becomes publicly available or no longer warrants confidential 
treatment, Tracfon’e Wireless, Inc. (“Tracfone”) is required by Section 8(9)(a) of 807 
KAR 5:OOl to inform the Commission so that the information may he placed in the 
public record. 

cc: Parties of Record 



TracFone Wireless, Inc. 

CONFIDENTIAL 
PSC Case No. 2009-00100 

W1AF.I FSS 

KY - Customer De-Enrollment Report thru Q3 2011: 
I 

Provide the number of customers who have been 
de-enrolled for not having activity in a 60 day period or longer. 

REDACTED 


